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About this Agreement 

This Consultant Registration Agreement is a deed which sets out the basis upon which the Consultant obtains 
and maintains its status as a Registered Consultant for the construction of Works, including Developer Works 
which: 

• occur as part of the Developer Installed Works Process; 

• may vest in Coliban Water to become part of the Coliban Water System. 

By entering into this Agreement the Consultant legally commits to Coliban Water that any Works it constructs 
must be undertaken in compliance with: 

• this Agreement;  

• any Letter of Conditions, which apply to a particular Development; and 

• the requirements of the Developer Works Agreement applying to a particular Development.   

This Agreement is made up of and incorporates: 

• the Particulars; and 

• the Conditions. 

Unless otherwise directed by Coliban Water this Agreement and Registration pursuant to it, applies for the 
period set out in the Particulars. 

The Agreement must be signed by: 

• the Consultant; and  

• Coliban Water (after it is returned to Coliban Water). 

Only legal entities (usually a person or a company) can be a party to this Agreement.   

Enquiries about this Agreement can be made to: 

 E: landdevelopment@coliban.com.au 
 T: 1300 363 200 
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Particulars 

1  Date of Agreement       
 

2  Consultant 

 Name:       

 ABN:       

 Address:       

 Phone:       

 Contact person:       

 Email :       
 

3  Registration Developer Work Type(s) 

 3.1 Water:       

 3.2 Sewerage:       

 3.3 Other limitation on 
Developer Work Type (if 
any): 

      

 
4  Insurances 

 4.1 Professional Indemnity Insurance details1       

 • Insurer:       

 • Policy No:       

 • Coverage Amount:       

 4.2 WorkCover Insurance details2:       

 • Insurer:       

 • Policy No:       

 • Coverage Amount:       
 

5  Nominated Personnel 

 Names and qualifications. Attach additional detail if requried. 
 

Name Professional Engineer 
Registration (PER) 

Qualifications Company Position 

[Insert]    
    
    
    
    

 

 
6  Special Conditions (if any) 

 Insert if applicable 
 

 
1 Not less than $5 million unless a different, higher or lower amount, is required by the Corporation 
2 Attach Certificate of Currency. 
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Execution 

As a record of this Deed of Agreement the parties have executed it: 

Execution by the Consultant 

[Select applicable signing method, delete others] 

 

NOTE: if a Company wishes to sign by an Attorney or other person authorised they must supply the signing 
clause AND provide a Certified Copy of the “Instrument of Appointment” of the power of attorney/appointment 
of person authorised] 

Company – 2 Directors 

 

EXECUTED by [name of the Consultant 

company if a company] in accordance with 

section 127(1) of the Corporations Act 2001 by 

being signed by authorised persons: 

) 

) 

) 

) 

 

   

   

Director  *Director/company secretary  
*Delete whichever is inapplicable 

   

   

Full Name  Full Name 

   

   

Usual Address  Usual Address 

   

 

OR – Sole Director company 

 

EXECUTED by [name of the Consultant 

company if a sole director company] in 

accordance with section 127(1) of the 

Corporations Act 2001 by being signed by 

authorised persons: 

) 

) 

) 

) 

) 

 

   

   

Sole Director and Sole Company Secretary   

   

   

Full Name   

   

   

Usual Address   

   

 

OR – PRIVATE INDIVIDUAL 

 

SIGNED SEALED AND DELIVERED 

by [insert name ] in the presence of: 

) 

) 

 

  

    Consultant signature 

Witness     
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Execution by Coliban Water Corporation 

 

 

SIGNED for and on behalf of, and with the 

authority of, the COLIBAN WATER 

CORPORATION, by its authorised delegate in 

the exercise of a power conferred by an 

Instrument of Delegation in the presence of: 

) 

) 

) 

) 

) 

 

  Signature 

   

   

  Print Name (authorised delegate) 

   

   

  Position 
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Conditions 

1 Definitions 

In this Agreement the terms and words have the following meaning unless otherwise indicated 
expressly or by context. 

Act means Water Act 1989 or any successor legislation. 

Adopted Standards means various design and construction standards and other standards, 
prepared by another entity (for example the WSAA Codes or Australian Standards), adopted from 
time to time by Coliban Water. 

Agreement means this deed of agreement.  

Asset Transfer means the transfer of ownership of the Developer Works to Coliban Water. 

Certification/Certify means the various forms, approvals, confirmations and other documents to 
be prepared and lodged by the Consultant with Coliban Water in respect of the Works.  

Coliban Water Standards means the various Standards, including supplements to Adopted 
Standards prepared and adopted by Coliban Water from time to time. 

Coliban Water System means the water and sewerage systems of Coliban Water. 

Commissioning means the stage at which the Developer Works are completed and connected to 
Coliban Water System, tested and commissioned so as to make use of the Coliban Water System. 

Conditions means the conditions of this Agreement. 

Consultant means the Registered Consultant for this Agreement. 

Consultant Registration Agreement means the deed of agreement which the Consultant must 
have with Coliban Water to be Registered and to be eligible to conduct Developer Works. 

Contractor means the Suitably Qualified Contractor for a Development. 

Defects Notice means a notice to take Remedial Action issued pursuant to this Agreement or a 
Developer Works Agreement. 

Defects Period means a period of 1 year (unless extended), commencing from Practical 
Completion until End of Defects Period, for a particular Development. 

Defects Security means the security to be provided to Coliban Water in relation to the Defects 
Period.   

Deferred Works Agreement means an agreement whereby Coliban Water allows particular 
Works to be completed later than otherwise required under a Developer Works Agreement 
including after any consent to a Statement of Compliance.  

Developer means the party so described in a Developer Works Agreement undertaking a 
particular Development. 
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Developer Works means Works constructed to serve a particular Development intended to be 
transferred to Coliban Water as set out in the Particulars.  

Developer Works Agreement means the agreement in respect of Developer Works for a 
particular Development with parties including the Developer, any separate Owner and Coliban 
Water.  

Developer Installed Works Process means the process for obtaining Coliban Water’s approval 
for the construction and potential transfer of Developer Works, both generally and for the 
purpose of this Agreement.  

Development includes: 

• a particular Development for the purposes of a particular Developer Works Agreement, for 
which the Consultant is the nominated Registered Consultant; and 

• all aspects of the relevant Development relating to water and sewerage services and 
including all application material, any feasibility report, the Verified Design, the Works, 
Commissioning, all associated administrative functions, and the Defects Period.   

End of Defects Period means Coliban Water's will advise of the End of Defects Period for 
Developer Works under a Developer Works Agreement. 

Goods and Services Tax means any tax imposed under any GST law and includes GST within the 
meaning of the ‘A New Tax System (Goods and Services Tax) Act 1999 (Commonwealth)’ as 
amended. 

Insurance means the insurances to be held by the Consultant specified in this Agreement.  

Land means the land for a particular Development so described in the relevant Developer Works 
Agreement. 

Minor Non-Conformance means any Non-Conformance by a Consultant which is not a Significant 
Non-Conformance.   

New Customer Contribution has the meaning specified in the Price Determination. 

Non-Conformance means:  

• a Significant Non-Conformance; or 

• a Minor Non-Conformance. 

Non-Scheduled Charge has the meaning specified in the Price Determination.  

Owner means the Owner of the Land for a particular Development which may or may not also be 
the Developer. 

Particulars means the Particulars section of this Agreement, setting out the parties and other 
relevant information.   

Personnel means the key personnel of the Consultant nominated for the purposes of this 
Agreement. 

Planning Permission means any relevant planning permit or other planning permission pursuant 
to a municipal planning scheme and the Planning & Environment Act 1987. 
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Practical Completion means acceptance by Coliban Water of the completion of the Works for a 
particular Development and the provision of its consent to: 

• if applicable, a Statement of Compliance for a Subdivision;  

• the Asset Transfer. 

Practical Completion Notice means the written notice from Coliban Water to the Developer 
advising Practical Completion of the Developer Works for a particular Development. 

Price Determination means the Water Price Review Coliban Water Determination approved by 
the ESC applying from time to time.  

Private Land means land which is not a public road or Land owned by an Owner on or in which 
Works (to be transferred to Coliban Water or not) to service a Development, exist or will exist.  

Private Works means Works constructed to serve a Development (which are not Developer 
Works and are not transferred to Coliban Water) to be owned by an Owner or future Owner of part 
of the Land or an owners corporation.  

Referral Authority means a statutory agency or other nominated entity that planning 
applications and subdivision plans are referred to pursuant to the Planning and Environment Act 
1987 and the Subdivision Act 1988.  

Registered/Registration means the accreditation of a contractor or consultant by Coliban Water 
as a Suitably Qualified Contractor or Registered Consultant.  

Registered Consultant means a consulting engineer (company or other legal entity) Registered 
by Coliban Water to undertake a Feasibility Report, Verified Design, to Certify Works, act as 
Superintendent for the construction of Works and various other actions or functions specified in 
this Consultant Registration Agreement.  

Reimbursement Amount means the amount of the payment by Coliban Water to the Developer 
for Reimbursement Works.   

Reimbursement Works means that part of the Developer Works (if any) for a particular 
Development that Coliban Water will contribute to.   

Remedial Action means the completion, repair, reinstatement or replacement of incomplete, 
inadequate, damaged or defective Works or works or actions in respect of any other property 
that is required or undertaken.  

Report means the annual report of the Consultant required pursuant to this Agreement.   

Scheduled Charge has the meaning specified in the Price Determination.  

Significant Non-Conformance means a breach of this Agreement or otherwise an action by the 
Consultant which: 

• has or is likely to cause injury or death to a person; 

• has or is likely to cause material damage to the Coliban Water System; 

• has any material impact or likely material impact on public health; 

• involves any falsification of any documents including Certification documents. 
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Special Conditions means any special conditions set out in the Particulars. 

Standards includes the: 

• Adopted Standards; and 

• Coliban Water Standards. 

Statement of Compliance means a statement of compliance for a plan of Subdivision or any 
stage thereof.   

Subdivision means the division of land into two or more lots or the creation of a reserve that can 
be sold, transferred or vested separately.  

Suitably Qualified Contractor means a contractor appointed to undertake any part of the 
Developer Works where such contractor, to the satisfaction of Coliban Water (acting reasonably) 
is suitable, including having regard to the: 

• holding of appropriate qualifications, accreditations or licences to undertake the relevant 
civil works; 

• contractor maintaining appropriate insurances; 

• contractors experience in relation to the particular Developer Works having regard to scope 
and complexity; 

• record of the contractor including (if any) in relation Developer Works in the Coliban Water 
region. 

Superintendent means the superintendent of any contract for the construction of the Developer 
Works between the Developer (as principal) and the Suitably Qualified Contractor. 

Personnel List means the list of Personnel to be initially provided by the Consultant in the 
Particulars and then maintained, as provided in this Agreement.   

Verified Design means the detailed engineering design of the Developer Works prepared by the 
Consultant and accepted by Coliban Water. 

Works means the necessary water and sewerage works required for a Development and includes 
both: 

• Developer Works; and 

• Private Works. 

WSAA Codes means the design and construction standards and specifications produced by the 
Water Services Association of Australia (WSAA).  
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2 Consultant Registration – Purpose  

The purposes of this Agreement are: 

(a) to appoint the Consultant as a Registered Consultant on the terms of this Agreement; 

(b) to ensure that all actions, activities, or work, in relation to the Developer Works are carried 
out by the Consultant in accordance with this Agreement, the Developer Installed Works 
Process of Coliban Water and the terms of the Developer Works Agreement for each 
particular Development the Consultant works on; 

(c) to operate as a deed to bind the parties to a series of legal commitments. 

3 Registration of Consultant 

The Consultant is, by this Agreement, appointed as a Registered Consultant for the purpose of 
the provision of Developer Works: 

(a) for a period of three (3) years from the date of this Agreement unless otherwise agreed by 
the Corporation; 

(b) on the terms of this Agreement. 

4 Works without Registration Status 

In any case where the Consultant has undertaken work, in respect of Developer Works: 

(a) before Registration occurs; or 

(b) during any suspension or after termination, of that Registration; or 

(c) after the Consultant’s period of Registration has ended; 

Coliban Water may: 

(d) in its discretion declare (and the Consultant must accept such declaration) that the 
particular works of the Consultant in relation to the Developer Works have been undertaken 
by the Consultant upon the terms of this Agreement, including all obligations of the 
Consultant in respect of such Works; or 

(e) direct the Consultant to remove any part of the Developer Works and reinstate the Land or 
any other property impacted by the Developer Works.   

5 Work Types 

5.1 The Consultant is a Registered Consultant: 

(a) for the Developer Work Types; and  

(b) subject to any limitations; 

set out in the Particulars.  
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5.2 Coliban Water may for the purposes of a particular Development or as part of the Consultant’s 
Registration generally, reduce or expand or vary the Work Types for which the Consultant is 
Registered.  

6 Maintaining Registration 

6.1 To maintain its Registration the Consultant must: 

(a) maintain the Insurance; 

(b) Report annually to Coliban Water; 

(c) ensure any Developer Works in a Development where the Consultant is the Registered 
Consultant are carried out in accordance with:  

(i) this Agreement; and  

(ii) the provisions of the Developer Works Agreement or any Deferred Works Agreement, 
applying to a particular Development; 

(d) otherwise comply with this Agreement.  

6.2 Where the Consultant has caused or allowed: 

(a) a Significant Non-Conformance; or 

(b) failed to respond either at all, or adequately in the opinion of Coliban water, to a Defects 
Notice or a notice of Non-Conformance; or 

(c) multiple or consistent Non-Conformance (Significant or Minor) which may or may not have 
been adequately responded to, establishing an overall trend of Non-Conformance; 

Coliban Water may in its discretion: 

(d) serve a Non-Conformance notice; or 

(e) include in a Non-Conformance notice, stating that the Consultant’s Registration is placed 
on probation, suspended or terminated, effective immediately or from a specified date or 
event. 

6.3 Coliban Water may either: 

(a) due to a Non-Conformance by the Consultant; or  

(b) otherwise for good cause,  

require the Consultant to show cause (within five business days and in writing) why the 

Consultant’s Registration should not be placed on probation, suspended or terminated.  Coliban 

Water will consider the contents of the response to any such show cause notice in deciding 

whether to suspend or terminate Registration. 

6.4 Any suspension or termination of Registration by Coliban Water may be for any one or more 
Developer Work Types.  
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6.5 If Coliban Water decides to place on probation, suspend or terminate the Consultant’s 
Registration the following will apply: 

(a) any decision by Coliban Water must be sent by a notice in writing; 

(b) in the case of a probation, the notice will detail the probation period and any conditions of 
that probation; 

(c) in the case of a suspension the notice will detail the date or event upon which the 
suspension starts and (if applicable) may end; 

(d) the notice may specify that particular information or evidence must be provided to Coliban 
Water, including as a precondition to the ending of any probation or suspension.  

6.6 In the event that this Agreement or the Consultant’s Registration is suspended or ends, for any 
reason, the Consultant remains bound under this Agreement in respect of any Developer Works 
for a Development already undertaken by the Consultant. 

7 Reports 

Each year, after 30 June and before 31 July, the Consultant must provide to Coliban Water a 
report including details of: 

(a) Work in respect of Developer Works undertaken by the Consultant in the preceding 
financial year; 

(b) any claims made or action taken (civil or criminal) against the Consultant in respect of the 
Consultants role in relation to design or other roles in respect of construction work 
generally, including Developer Works; 

(c) any investigation, civil claim or criminal action relating to an incident or injury to its 
Consultants, agent or employees, including any occupational health and safety matters; 

(d) the current certificate of currency of Insurance required; 

(e) detail of any claim against the Insurance; 

(f) detail of any changes to Personnel; and  

(g) other information relating to ongoing Registration requested by Coliban Water. 

8 Consultant – Personnel/Sub-Consultants  

8.1 Nominated in the Particulars are: 

(a) Personnel who act with the authority of the Consultant to: 

(i) deal with all Registration issues; 

(ii) be responsible to Coliban Water in respect of any Development for which the 
Consultant is appointed as the Registered Consultant; and 

(iii) the Consultant may seek to change the Personnel by providing written notice to 
Coliban Water, whose consent to such change shall not be unreasonably withheld. 
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(b) the Personnel described in the Particulars: 

(i) must be current as at the date of this Agreement; 

(ii) must include the names, qualifications and experience of those named persons to a 
level required by Coliban Water; 

(iii) must be updated, with a new Personnel List each year with the provision of its annual 
Report, or at any time where more than 10% of the then current list of Personnel has 
changed.  

8.2 All actions in relation to Developer Works undertaken by the Consultant must be: 

(a) under the responsibility and control of one or more of the Personnel; 

(b) subject to Condition 8.3(b), may be conducted by employees or contractors of the 
Consultant other than the listed Personnel, but must still occur in accord with this 
Agreement.  

8.3 Coliban Water may advise the Consultant at any time that: 

(a) the addition of any new proposed Personnel is not accepted; 

(b) particular Personnel, employees, agents, or contractors of the Consultant are not 
permitted to undertake or otherwise have a role in provision of Works. 

9 Developer Works 

9.1 For any Development where the Consultant is the Registered Consultant, it must: 

(a) obtain and read a copy of the Letter of Conditions and Developer Works Agreement, or any 
Deferred Works Agreement, (agreements) for the particular Development and, comply with 
the terms of such agreements and not cause the Developer or Owner to breach such 
agreements; 

(b) have carried out the Verified Design, or if the Consultant has not carried out the Verified 
Design, must have adopted unequivocally, the Verified Design of another Registered 
Consultant for the purpose of the particular Development; 

(c) if unwilling to adopt the Verified Design of an earlier Registered Consultant, draft and seek 
approval of Coliban Water of a new Verified Design; 

(d) exercise due skill, care and diligence in its role in respect of the Developer Works; 

(e) ensure the construction of the Works is in accordance with the Verified Design and all 
other requirements contemplated by this Agreement and the particular Developer Works 
Agreement; 

(f) acknowledge that Coliban Water at all times relies on the professional skills of the 
Consultant; 

(g) provide various documents Certifying the Developer Works will be or have been carried out 
in a proper and professional manner, in accordance with: 

(i) the Verified Design; 
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(ii) the Standards; 

(iii) the Certification provided by the Consultant; and 

(iv) any directions of Coliban Water. 

Provided that if there is any inconsistency among these requirements or other questions 
regarding the Works, then upon receipt of a written request Coliban Water will either 
indicate the manner in which the Works should proceed in order to meet Coliban Water's 
requirements or direct the Consultant to the Developer or Consultant. 

9.2 It is agreed that the submission to, consideration and any acceptance of, a Verified Design for a 
particular Development does not amount to Coliban Water approving, consenting or ratifying or 
otherwise accepting liability in respect of any Verified Design.  Liability for any Verified Design 
and any supervision and construction of the Work remains with the Developer or Consultant in 
accordance with this Agreement and any relevant Developer Works Agreement. 

9.3 The Consultant acting as Superintendent of the contract for construction of the Developer Works 
and otherwise satisfying itself of the proper completion of the Developer Works, the Consultant 
must attend the site and Development on the number of occasions, that is: 

(a) as is necessary to properly carry out the role of a Superintendent for the construction; 

(b) as is reasonably necessary for the Consultant to properly provide Certification; 

(c) at key hold points, such as inspection of pipe once laid, back-filling and prior to completion;  

(d) if requested by Coliban Water. 

9.4 If the Consultant ceases to be the Consultant for a particular Development, the Consultant must 
immediately advise Coliban Water, in writing, and the Consultant’s responsibility and liability for 
the particular Developer Works to Coliban Water will continue in respect of: 

(a) the Verified Design; and 

(b) any other action or role in respect of the Works, prior to the date of the notice to Coliban 
Water of that cessation as Consultant; 

for a period of 6 years from Practical Completion. 

9.5 The Consultant must: 

(a) satisfy itself that any necessary Planning Permissions and statutory and other permissions 
have been obtained and ensure the ongoing compliance with same, in the conduct of the 
Developer Works;  

(b) ensure the proper supervision of any personnel of the Consultant in the carrying out its role 
in respect of a particular Development and the Works; 

(c) comply with all occupational health and safety legislation and generally the safety of all 
parties (including employees of Coliban Water), 

and agrees that Coliban Water has no supervisory capacity in relation to the carrying out of any 
Developer Works. 
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9.6 Any failure by an employee, agent or contractor of the Consultant to comply with a requirement 
of this Agreement constitutes a breach of this Agreement by the Consultant. 

10 Consultant Certification 

10.1 For any particular Development, the Consultant agrees that, if deciding to Certify the property 
and workmanlike completion of the Verified Design and Developer Works, in accordance with 
Coliban Water’s requirements, this must occur: 

(a) by providing Certification of the Verified Design to Coliban Water; and 

(b) by providing Certification of the completion of, the Development Works in accordance 
with: 

(i) the Verified Design; 

(ii) the Standards; 

(iii) this Agreement; 

(iv) the Developer Works Agreement for the particular Development; and 

(v) the requirements of Coliban Water; 

(c) Coliban Water acts in reliance of the professional capacity of the Consultant in this regard;  

(d) the Certification process and any related forms or documents completed or provided by 
the Consultant form part of this Agreement and any breach of any undertaking or incorrect 
statement in those Certification documents will constitute a breach of this Agreement; and 

(e) where at any time the Verified Design or the form of, or materials used in, the construction 
of the Works, due to any reason, changes, or is required to change, the Consultant must 
notify Coliban Water (in writing) immediately upon becoming aware of such change. 

10.2 In any case, where the Works include the disconnection, removal or decommissioning of existing 
assets in the Coliban Water system the following will apply: 

(a) Coliban Water may either in the relevant Developer Works Agreement or separately specify 
the Coliban Water assets that must be either removed or decommissioned and any 
particular requirements in respect of the removal or decommissioning; 

(b) the Consultant agrees it will not make any claim against Coliban Water for: 

(i) making good any impact to the Land, other land or other real or personal property or 
to the Coliban Water system relating to the disconnection, removal or 
decommissioning; 

(ii) its method of disconnection, removing or decommissioning the Coliban Water 
assets; 

(iii) the construction of any building, other infrastructure or landscaping over or close to 
any decommissioned or removed former Coliban Water asset; and  

(iv) any cost of the Consultant incurred under this sub-condition (b). 
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10.3 During the construction of the Works Coliban Water may: 

(a) carry out such inspections of the Works as Coliban Water in the circumstances thinks fit, 
such inspection in addition to inspection and testing prior to Practical Completion; 

(b) advise the Consultant if Coliban Water becomes aware of any failure to comply with the 
requirements of this Agreement.  

10.4 In respect of a particular Development, Coliban Water may prior to the commencement of 
construction of any part or all of the Works, give written notice to the Developer or Consultant (or 
both) of any required changes to: 

(a) the Standards; 

(b) the Verified Design; 

(c) the products or materials approved for inclusion in the Works; or  

(d) any Plumbing Standard in respect of Private Works; and 

the Developer and Consultant must comply with such notice in the conduct of the Works. 

11 Defects Period 

11.1 During any Defects Period where at any time prior to the End of Defects Period: 

(a) the Consultant is the Registered Consultant for a Development; and 

(b) either: 

(i) the Developer Works; or 

(ii) other real or personal property, including any part of the Coliban Water System; 

requires Remedial Action; and   

(c) the need for the Remedial Action arises due to a defect in or caused by the Verified Design, 
or some other failure of the Consultant to comply with its obligations under this Agreement 
in respect of the Development; 

the Consultant must undertake such Remedial Action, including in accordance with a Defects 
Notice.  

11.2 Where the Consultant is the Registered Consultant for a particular Development, Coliban Water, 
may serve on the Consultant a Defects Notice requiring the Consultant to: 

(a) initiate any Remedial Action; 

(b) within the time; 

specified in the  Defects Notice.  The Consultant must comply with the  Defects Notice. 

11.3 If Coliban Water considers Remedial Action is required by the Consultant under this Agreement it 
may: 

(a) in the case of an emergency (in the opinion of Coliban Water); or 
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(b) if not an emergency, after the failure of the Consultant to undertake adequately (in the 
opinion of Coliban Water) or within the time specified, the Remedial Action specified in a  
Defects Notice; 

undertake the relevant Remedial Action and any other necessary or appropriate action and 
recover any cost of so doing from the Consultant as a debt due and payable.   

11.4 The Consultant agrees that any of its obligations in respect of any Remedial Action, are in 
addition to and in no way reduced by, the rights of Coliban Water against any other Registered 
Consultant, the Developer or Owner in respect of a particular Development. 

12 Indemnities  

12.1 Where the Consultant is the Registered Consultant for a particular Development, for that 
Development the Consultant indemnifies Coliban Water for a period of 5  years from Practical 
Completion in respect of: 

(a) any cost of Coliban Water in undertaking Remedial Action; or 

(b) any claim against Coliban Water relating to any damage to a person or real or personal 
property; 

arising from a defect in or caused by the Verified Design or otherwise through a breach of this 
Agreement by the Consultant.   

12.2 The indemnity provided by the Consultant under this Agreement: 

(a) is also provided on behalf of the Consultant’s Personnel, directors, officers, employees, 
agents, contractors and any of their successors and assigns; 

(b) is reduced on a proportional basis to the extent such liability arises due to any negligence 
on the part of Coliban Water. 

13 Consultant Company 

13.1 The Consultant must not seek to assign or novate this Agreement unless the Consultant has first 
obtained the written agreement of Coliban Water. 

13.2 In any case where the Consultant is a corporation and: 

(a) there is a transfer or otherwise a change in control of over 50% of the voting or capital (or 
both) shares in the Consultant; 

(b) there is a change in more than 50% of the directors of the corporation; 

this Agreement and the Consultant Registration shall cease unless the Consultant has first 
advised Coliban Water in writing and Coliban Water has, acting reasonably, either: 

(c) confirmed the status of the Consultant as a Registered Consultant, continuing under the 
terms of this Agreement; or  

(d) advised the Consultant: 

(i) when the Consultant’s Registration pursuant to this Agreement will end; and 

(ii) that it may apply again to Coliban Water for Registration. 
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14 Access to Development information 

The Consultant must, to the extent of its lawful authority to do so, provide to Coliban Water 
access to: 

(a) any information, plans or materials (including copies as requested); and 

(b) the Land; 

relating to a particular Development, including the provision of all necessary consents to allow 

Coliban Water's records to be maintained and the standard of the Works to be reviewed. 

15 Insurance 

15.1 The Consultant must take out and maintain a professional indemnity insurance policy.  The policy 
must: 

(a) be as described in the Particulars to this Agreement or as otherwise agreed by Coliban 
Water; 

(b) be provided to Coliban Water (that is a certificate of currency) upon signing of this 
Agreement; 

(c) be held in respect of the Verified Design of Works, the role of the Consultant in respect of 
the Developer Works including Certification and, if applicable, any role of supervision or as 
Superintendent under the contract, for construction of the Works; 

(d) provide insurance cover for an amount in respect of any one occurrence of not less than 
the sum in the Particulars; 

(e) be with an insurer and otherwise on terms approved by Coliban Water (which approval shall 
not be unreasonably withheld); and 

(f) be maintained for a period of 6 years after the Consultant ceases to be a Registered 
Consultant, either as an ongoing policy or as run off insurance, or both. 

15.2 The Consultant must make enquires and confirm that, for the duration of any particular 
Development, including the Defects Period, a public liability policy is held by either the Developer 
or the Contractor, or both, in respect of the Land, the particular Development and the Works. 

15.3 The Consultant must continuously maintain an employer’s liability and workers’ compensation 
insurance policy which covers any damage, loss or liability suffered or incurred by any person 
engaged by the Consultant arising:  

(a) by virtue of any statute relating to workers’ or accident compensation or employers’ 
liability; or 

(b) at common law, 

which must initially be as described in the Particulars. 

15.4 The Consultant must promptly notify Coliban Water if: 

(a) an event occurs which may give rise to a claim under or prejudice, the Insurance; or 

(b) the Insurance is cancelled. 
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15.5 The Consultant must not do anything or allow anything to be done, which may prejudice any 
Insurance held. 

15.6 The Consultant must deliver both annually in its Report upon its renewal or upon request to 
Coliban Water, copies of both the certificates of currency and the current policies, for the 
required Insurance.  

16 Dispute resolution 

16.1 Any dispute arising out of the Agreement or concerning the performance or the non-
performance by either party of its obligations under the Agreement must be referred, upon the 
giving of seven (7) days written notification by either party, to a dispute panel (Dispute Panel): 

(a) consisting of at least two members; 

(b) with each party appointing an equal number of members; and  

(c) which shall meet within either seven (7) days as provided in the written notice or within any 
other period agreed by the parties. 

16.2 Any unanimous decision of the Dispute Panel is binding on the parties, however, if the Dispute 
Panel either fails to reach a decision on the matter or one or both parties refuses to participate in 
this process, the dispute may be resolved by mediation or arbitration if the parties so agree or by 
recourse to the courts. 

17 Goods and Services Tax (GST) 

17.1 If a party (supplier) is required to pay GST in respect of a supply made under, or pursuant to, or by 
reason of a breach of this Agreement, the recipient of the supply must (in addition to any other 
payment for, or in connection with, the supply) pay to the supplier an amount equal to such GST 
(GST gross-up). 

17.2 If a GST gross-up is payable, then the supplier will give the recipient a tax invoice for the supply. 

17.3 Provided a tax invoice has been given, the GST gross-up must be paid by the recipient at the 
same time as any other payment is made for the supply. 

17.4 Terms used in this Agreement which are defined in the A New Tax System (Goods and Services 
Tax) Act 1999 (Cth) have the meaning given to them in that Act. 

17.5 In this condition, a reference to a payment includes any payment of money and any form of 
consideration other than payment of money. 

17.6 In this deed, all references to payments and obligations to make payments, including all 
references to compensation (including by way of reimbursement or indemnity) are, but for the 
operation of this condition, exclusive of GST. 

18 No Fettering of Coliban Water’s powers 

This Agreement does not fetter or restrict Coliban Water’s power or discretion to make or impose 
requirements or conditions in connection with any use or development of the Land, any Planning 
Permission, the approval or Certification of any plans of Subdivision or consolidation relating to 
the Land or the issue of a Statement of Compliance in connection with any such plans. 
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19 Governing law and jurisdiction 

This Agreement is governed by and is to be construed in accordance with the laws of Victoria.  
Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts 
and tribunals of Victoria and waives any right to object to proceedings being brought in those 
courts or tribunals. 

20 Notices 

20.1 A notice or other communication required or permitted, under this Agreement, to be served on a 
party, on a person or legal entity must be in writing and may be served: 

(a) personally on the party; 

(b) by leaving it at the party's address set out in this Agreement; 

(c) by posting it by prepaid post addressed to that person at the party's current address for 
service; or 

(d) by email to the party's current email notified in writing to the other party. 

20.2 A notice or other communication is deemed served: 

(a) if served personally or left at the party's address, upon service; 

(b) if posted within Australia to an Australian address, five Business Days after posting; 

(c) if served by email, subject to the next condition, at the time indicated on the report 
produced by the sender’s email facilities indicating that the email was sent in its entirety to 
the addressee’s email address; and 

(d) if received after 5.00pm in the place of receipt or on a day which is not a Business Day, at 
9.00am on the next Business Day. 

21 Interpretation 

In this Agreement, unless the contrary intention appears: 

(a) the singular includes the plural and vice versa; 

(b) a reference to a document or instrument, including this Agreement, includes a reference to 
that document or instrument as novated, altered or replaced from time to time; 

(c) a reference to an individual or person includes a partnership, body corporate, government 
authority or agency and vice versa; 

(d) a reference to a party includes that party’s executors, administrators, successors, 
substitutes and permitted assigns; 

(e) words importing one gender include other genders; 

(f) other grammatical forms of defined words or expressions have corresponding meanings; 

(g) a covenant, undertaking, representation, warranty, indemnity or agreement made or given 
by: 
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(i) two or more parties; or  

(ii) a party comprised of two or more persons, 

is made or given and binds those parties or persons jointly and severally; 

(h) a reference to a statute, code or other law includes regulations and other instruments 
made under it and includes consolidations, amendments, re-enactments or replacements 
of any of them; 

(i) a recital, schedule, annexure or description of the parties’ forms part of this Agreement; 

(j) if an act must be done on a specified day that is not a Business Day, the act must be done 
instead on the next Business Day; 

(k) if an act required to be done under this Agreement on a specified day is done after 5.00pm 
on that day in the time zone in which the act is performed, it is taken to be done on the 
following day; 

(l) a party that is a trustee is bound both personally and in its capacity as trustee; 

(m) a reference to an authority, institution, association or body (original entity) that has ceased 
to exist or been reconstituted, renamed or replaced or whose powers or functions have 
been transferred to another entity, is a reference to the entity that most closely serves the 
purposes or objects of the original entity; 

(n) headings and the provision of a table of contents are for convenience only and do not 
affect the interpretation of this Agreement. 

22 Signing this Agreement 

This Agreement is executed by the parties in the Particulars section, including on the basis, if the 
Consultant has entered into this Agreement in the capacity of a trustee of any trust (Trust) under 
any trust agreement, agreement of settlement or any other instrument (Trust Agreement), and 
whether or not Coliban Water has notice of the Trust, then the Consultant: 

(a) enters into this Agreement as trustee of the Trust as well as personally; and 

(b) represents and warrants that: 

(i) they have power under the Trust Agreement and, in the case of a corporation, under 
its constitution, to enter into and execute this Agreement and to perform the 
obligations imposed under this Agreement as trustee; 

(ii) all necessary resolutions have been passed as required by the Trust Agreement and, 
in the case of a corporation, by its constitution, in order to make this Agreement fully 
binding; 

(iii) the execution of this Agreement is for the benefit of the Trust; 

(iv) they are not now and will not be in default under the Trust Agreement; 

(v) there is not now, and they will not do anything by virtue of which there will be in the 
future, any restriction or limitation on the right of the Consultant to be indemnified 
out of the assets of the Trust; and 
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(vi) there is no material fact or circumstance relating to the assets, matters or affairs of 
the Trust that might, if disclosed, be expected to affect the decision of Coliban 
Water, acting reasonably, to enter into this Agreement. 

23 General 

23.1 If the Particulars include Special Conditions those Special Conditions have priority over these 
Conditions. 

23.2 Where in this Agreement it refers to a notice, direction or action of Coliban Water, such notice, 
direction or action is effective if given or made by an employee or authorised agent of Coliban 
Water. 

23.3 Any waiver or agreement on the part of Coliban Water in not enforcing any term of this 
Agreement shall not be deemed to be a waiver in any way of any other right or obligation of 
Coliban Water. 

23.4 If any term of this Agreement or in its particular application is or becomes invalid or 
unenforceable, the remaining terms shall not be affected and each shall be valid and enforceable 
to the fullest extent permitted by law. 

23.5 This Agreement is subject to the law and courts of Victoria. 

23.6 This Agreement is executed as a Deed. 
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